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Estate planning for Non-traditional 
Couples

Although the majority of estate plans 
created by practitioners will contem-

plate marriage between the settlor and a 
person of the opposite sex, life and the 
practice of law in the 21st century dictate 
that not all of those who seek the services of 
estate planning specialists and other estate 
and probate professionals will fit that mold. 
With that simple fact in mind, the author 
here surveys the current legal landscape in 
California and addresses the concerns of 
providing legal counsel to clients whose 
households challenge the traditional con-
cepts of a family.

I. THE NEW LANDSCAPE OF CALIFORNIA 
DOMESTIC PARTNERSHIPS

The Establishment of State 
Recognized Domestic Partnerships

In 2000, the California legislature enacted 
and then Governor Davis signed legislation 
involving same-sex partners living together 
in committed relationships. The signal leg-
islation in this field, the California Domestic 
Partner Rights and Responsibilities Act 
(“DPRRA”), [AB 205, comprising Division 
2.5, including Sections 297-299.6, of the 
Family Code], was signed into law in 2003 
and became fully effective January 1, 2005, 
creating perhaps the broadest grant of a 
marriage-like status to same-sex couples 
among those 49 states that do not recognize 
same-sex marriage1. As a result, nonmarried 
eligible couples who have already properly 
registered as domestic partners or who so 
register in the future have essentially all the 
rights and obligations of married persons 
under California law2. DPRRA was amended 
in 2004 by a “cleanup bill” [AB 2580, being 
Family Code Section 297.5(m)(1)], which 
provided that a domestic partnership would 
be deemed to exist on the date of its registra-
tion with the state (thus giving retroactive 
effect to the provisions of DPRRA as to those 
registered domestic partnerships which pre-
dated the effective date of the statute).

The requirements of registration as 

domestic partners are largely identical to 
the requirements of marriage, with the 
exception that the parties must live together 
and, if the parties are not of the same sex, 
that at least one of the parties meets the 
eligibility requirements for the receipt of 
Social Security old-age benefits and at least 
one of them is aged over 62 years. As with 
prospective opposite-sex spouses, neither 
of the parties can be already married or 
registered as a domestic partner; they can-
not be related by blood within the degree 
that the blood relationship would prohibit 
marriage; and each must meet the age and 
consent requirements.

Family Code Provisions

Family Code Section 297.5(a) makes 
explicit the legislative intent that its pro-
visions be construed liberally in order to 
provide a full range of rights to registered 
domestic partners, whether such rights, pro-
tections and benefits, and responsibilities, 
obligations and duties derive from statutes, 
administrative regulations, court rules, gov-
ernment policies, common law or any other 
provisions or sources of law. Thus, regis-
tered domestic partners have been accorded 
hundreds of rights and obligations of com-
munity property and community debt, sup-
port, fiduciary duties, duties with respect 
to children of the relationship that married 
persons have, hospital visitation, medical 
decision-making, financial and legal deci-
sion-making, recovery for wrongful death, 
access to records, sick leave, financial sup-
port, community property and related rights, 
“marital privileges” in legal proceedings, and 
fiduciary duties to one’s domestic partner.

Probate Code Provisions

Registered domestic partners now have 
essentially the same rights as married per-
sons under the Probate Code. These include 
(a) the right to an intestate share of a 
deceased partner’s estate3, (b) the same pri-
ority to a right to appoint an administra-

tor of a deceased partner’s estate4, and (c) 
the same priority of right to serve as or 
nominate a conservator5. The vast majority 
of changes to the Probate Code consist of 
amendments to the statutory language to 
provide for domestic partners or domestic 
partnerships as a logical analog to statutes 
mentioning spouses and marriage6 or to 
include domestic partners in the list of 
affected or interested persons7.8 Entirely 
new Probate Code sections, added in 2001, 
include Sections 6122.1, which is the ana-
log to Section 6122, regarding the effect of 
divorce on spousal testamentary provisions, 
and Section 4716, which gives a patient’s 
domestic partner the same authority as 
would have a spouse in making health care 
decisions for the incapacitated patient.

Rights Not Conferred Upon Registered 
Domestic Partners

The Act does not affect the California 
Defense of Marriage Act9, which provides 
that the only lawful marriage in this state 
is one between a man and a woman. More 
importantly, the Act expressly does not 
amend or modify federal law10. 

This is highly significant from a tax 
standpoint in several ways: It denies to 
domestic partners the federal estate tax 
marital deduction and the ability to file 
joint federal income tax returns. Further, 
Internal Revenue Code section 1041 does 
not apply to transfers made in connection 
with the dissolution or legal separation of 
registered domestic partners, because 1041 
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You can reduce the paper in your 
office.

Really.
You are Certified Specialist. You are a 

little older than the average lawyer.
 You were raised as “paper person.”
You love paper, student bookstores, 

and the smell of print. You love law 
books. You love magazines. (Of course 
you rip articles out of magazines to 
read later, promising yourself that you 
will read these snippets when you are at 
lunch or on vacation. Doesn’t everyone?) 
You have a tower of 42 old Daily Journals; 
your tower is about to collapse.

You have embossed stationery. You 
document almost everything in writing 
to your clients. You file away your cli-
ent’s holiday cards. You keep nice fold-
ers with labels like “correspondence,” 
“pleadings” and “client documents.”

Your pleadings are a work of art. You 
keep every red-lined draft, as evidence 
of your legal craft.

But...
You also have 42 file cabinets. You 

have large piles of paper and publica-
tions. You have stacks of professional 
reading, including interesting publica-
tions that were published before the 
turn of the century. You keep key plead-
ings and client materials in piles in your 
office. (You always feel guilty. As you 
walk by the piles, they “speak” to you 
and call out for attention.)

How do you organize this paper? 
Today, you stack the mail and pleadings 
by client or topic (aka, “geographic fil-
ing”). You send client materials to the 
file room -- but only after you have taken 
the opportunity to read everything thor-
oughly (several weeks later). You pray 
that your assistant will eventually file the 

materials in the correct file, but filing is 
the very last priority in your office.

Do I understand your system?
Here are the first baby steps toward a 

paperless office.

Handling Mail
Your assistant opens the mail, every 

day. Ask your assistant to make a cli-
ent copy of every pleading and every 
letter regarding their case. Your assis-
tant should stamp the client copy with 
a note “This is a courtesy copy for 
your files from the law firm of [YOUR 
FIRM NAME GOES HERE]. If needed, 
a communication from one of our pro-
fessionals will follow.”

After the client copy is already in the 
mail, your assistant will drop the origi-
nal mail on your desk.

Every day, read every item that 
arrives in your in box. Bill your time 
for reading the document. But -- here 
comes the hard part -- don’t do any-
thing. Instead, create two ticklers for 
future action. One tickler should be 
set for 21 days in advance of any 
deadline. The second tickler should 
be set for 7 days in advance of the 
deadline. Send the mail back to your 
assistant (off your desk) to be placed 
in the client files.

If you follow this system, the mail 
will not sit on your desk or credenza.

CLIENT DOCUMENTS AND DOCUMENT 
PRODUCTIONS

If you are lucky, your clients will 
send you boxes of documents.

Before you look at the client docu-
ments, ask your assistant to send the 
documents out to your copy service. (In 
Los Angeles, I use Concord Document 
Services, Inc. at <http://www.copying.
la>; ask for David Serrano. The Board of 
Legal Specialization regrets that it can-

not sponsor or guarantee the quality of 
any vendor, including Concord.) Your 
photocopy service will scan the massive 
documents into PDF or TIFF format. I 
prefer multiple page PDF files, by docu-
ment. The document service will give 
you a CD, which you can read on the 
computer. Immediately send the original 
client documents back to the client!

Parties in litigation may want to send 
you large document productions. At the 
early meeting of counsel, ask all parties 
to send you a CD with document pro-
ductions (without paper copies).

Buy two large screens for your com-
puter. You can look at the documents 
on your left screen, while your calendar 
is open on the right screen. (You may 
want to use Adobe Acrobat 8.0, which 
will “Bates stamp” your own document 
productions and OCR the materials for 
later searching by key word.)

PACER AND FEDERAL LITIGATION 
If you are in a federal litigation practice, 
learn how to use Pacer. Let Pacer replace 
your paper docket and pleadings files. 
This feels odd, but it works.

E-MAIL

Some professionals keep all letters and 
e-mails in one virtual correspondence file. 
They scan paper letters when they arrive. 
They put one electronic copy in a “folder” 
on the network, organized by day of arriv-
al. They put another electronic copy in the 
“client file” on your network. They send 
the original paper letters to the clients.

These folks are cool.

 No Jokes
Don’t send or receive jokes by e-

mail. These just clog up your in box. 
Also, some jokes are so funny that they 
interrupt your work flow.

Professional Reading
Every 60 days, just throw out the old-

est unread (or partially read) magazines 
and professional materials. Don’t keep 
more than ten Daily Journals in a stack. 

Technical Notes from Bovitz.com: 
File management -- 2007
J. Scott Bovitz* 
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happen to be in a church where the cor-
rect term is pulpit. 

The word term/title realtor is also 
much abused both in and out of the 
legal arena. For reasons that are a mys-
tery to me, judges, lawyers, and litigants 
mispronounce the word as "ree-luh-tur" 
instead of the proper "reel-ter" (two syl-
lables, not three). The second abuse, 
according to the National Association of 
Realtors, is that they possess a trademark 
for the term and therefore the word 
should be used only in its proprietary 
trademark sense, thus requiring that it 
be both capitalized and followed by the 
trademark sign-Realtor 7. (See Richard 
Lederer in his book A Man of My Words 
on Page 81). As Lederer points out, "the 
mispronunciation of ree-luh-tur for real-
tor is an example of the lexicological 
disease known as metathesis, which is the 
transposition of sounds within a word, a 
condition which many other words have 
suffered including nuclear (noo-kyuh-
lur), jewelry (joo-luh-ree), and comfort-
able (cumf-ter-bull)."

While on the subject of titles, I am 
compelled to address the controver-
sy surrounding the use of Esq. after 
attorneys' names. In his engaging book 
Language Maven Strikes Again, William 
Safire offers the following etymology of 
the term: "The word Esquire originally 
meant shield-barrier conjuring the image 
of Sancho Panza, the squire, schlepping 
Don Quixote's gear. Later, the term was 
applied to men of gentle (that is noble) 
birth who are not quite knights but 
were considered more than mere gentle-
men. Barristers, who could plea at the 
bar, were entitled to Esq. whereas mere 
solicitors had to beg for what dignity was 
left over." Safire states that later, lawyers 
looking for a way to give themselves the 
honorific clout that doctors had with 
doctor and MD, adopted Esq. It was and 
is purely an affectation. Many women 
who are lawyers like it, because it shares 
the pomposity equally. Adding to the 
complexity of the etiquette surround-
ing the use of Esq. are these remarks of 
Brian A. Garner, the author of Garner's 
Modern American Usage:" - - it is worth 

noting that 'Esq.' is not used on one-
self, e.g., neither on a card (which bears 
Mr. or Ms.) nor on a stamped-and/or 
addressed envelope enclosed for a reply. 
But somehow the idea has gotten out 
that Esq. is something you put after your 
own name." In short, Garner states that 
it is both presumptuous and inappropri-
ate for a lawyer, male or female, to put 
Esq. on their cards, stationery, and self-
addressed envelopes. As to the gender 
issue, Garner states "If you are going to 
use Esq. following an attorney's name, do 
it for both sexes. If precisionists are both-
ered by this practice, they should pretend 
that Esq., when used after a woman's 
name, stands for Esquiress," which he 
notes was recorded in the Oxford English 
Dictionary as early as 1596.

Having dispatched the Esq. conun-
drum, I am led ineluctably to the matter 
of the distinctions between the terms law-
yer and attorney. On this subject, Brian 
Garner offers the following: "Technically, 
lawyer is the more general term, refer-
ring to one who practices law. Attorney 
literally means 'one who is designated to 
transact business for another'." Garner 
also points out that, though members of 
the legal profession don't generally dis-
tinguish between the two, the term law-
yer is often viewed as having more nega-
tive connotations, pointing out that one 
frequently hears about lawyer-bashing, 
but rarely about attorney-bashing. In his 
book The Careful Writer 60, Theodore 
M. Bernstein deduces that since an attor-
ney is really an agent and a lawyer is an 
attorney only when he has a client, it may 
be that a desire of lawyers to appear to be 
successful in their profession accounts 
for their leaning toward the designation 
attorney. 

While contemplating the conclusion 
of this piece, I remembered a terrific book 
by James Lipton entitled An Exhaltation 
of Larks in which he lists over a thousand 
witty and fanciful terms for groups of the 
vast array of creatures and concepts on 
planet earth. Lipton, who refers to these 
words as either "nouns of multitude," 
"company terms," "nouns of assemblage," 
"collective nouns," or "group terms," lists 

the following which relate to the practice 
of law: 

A BENCH OF JUDGES 

A SHADOW OF PROCESS-
SERVERS

A SENTENCE OF JUDGES 

A DISCORD OF EXPERTS

A QUARREL OF 
COMMISSIONERS 

A LOT OF REALTORS

(Remember, two syllables not 
three)

A BITCH OF CLIENTS 

A HO! HO! OF 
LOOPHOLES 

AN EVASION OF 
SCOFFLAWS

A PITFALL OF FINE PRINT

A COLLAR OF COPS

AN INSANITY OF CLAUSES 

A CLOUD OF WITNESSES

A PRESUMPTION OF 
PROSECUTORS

A PANEL OF JURORS

A DOCKET OF CASES

A DELIVERANCE OF 
ACQUITTALS

A LENGTH OF BRIEFS

Amongst Lipton's "nouns of multi-
tude" are two terms for those of us who 
practice law, thus saving the best and 
most appropriate for last:

AN ESCHEAT OF LAWYERS, or

AN ELOQUENCE OF LAWYERS

Now that the main course is con-
cluded, I offer this bit of trivia for dessert 
(just deserts?), Charles Harrington Elster 
in his book What in the Word explains 
that the word for lawyer in Spanish is 
abogado, which evolved from the origi-
nal term for lawyer, avocado, spelled just 
like the fruit. Elster points out, how-
ever, that when the Spaniards conquered 
Mexico, the Aztec word for the fruit of 
the avocado tree was ahuacatl, which 
was also their slang word for testicle. 
The conquering Spaniards, however, had 
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respect to child issues) so long as the agree-
ment does not rest on the consideration of 
“meretricious sexual services”. Cohabitation 
agreements are governed by the law of con-
tract, which is contained in the Civil Code, 
and not by the Family Code, except regarding 
child issues.

Usual Estate Planning Documents

The parties will probably need to exe-
cute the usual documents of estate plan-
ning, including wills, a joint living trust or 
separate living trusts, advance health care 
directives, general and/or limited durable 
powers of attorney for financial manage-
ment, nominations of conservator, funeral 
and burial/cremation instructions, trust 
transfer deeds, assignments of assets, and 
so forth.

The estate planner must remember that 
most of the favorable federal tax laws which 
are central to estate planning for married 
couples just do not work with non-married 
cohabitants (or to same sex domestic part-
ners, whether registered or not). For exam-
ple, there is no marital deduction for non-
marrieds. There is no inter-spousal deeding 
without adverse tax consequences. Thus, 
the simple placement of one cohabitant’s 
property into a joint trust may constitute a 
taxable gift. So may the pooling of assets or 
the deeding of one cohabitant’s property to 
the other in order to equalize the estates. In 
short, even transactions that appear innoc-
uous must be reviewed closely.

Naming Back-Up Fiduciaries

It is essential that the estate planner have 
the clients name alternate and second alter-
nate executors and successor and second 
successor trustees, agents and conservators, 
so that if the partner of the testator, trustor, 
principal or conservatee does not survive or 
is incapacitated, the family of the testator, 
trustor, principal or conservatee can not 
step in to drastically alter the administra-
tion of the will, trust, advance health direc-
tive, power of attorney, or conservatorship. 
This occurs frequently when the family is 
estranged, distant or hostile and thus might 
be motivated to thwart the intent of the cli-
ent. Further, if the client feels strongly that 
he/she does not want the family to serve in a 

fiduciary capacity, that should be expressly 
stated in the document.

No Contest Clauses

To help ensure that the estate plan of the 
cohabitants is not overturned by a contest 
of the principal dispositive instruments, 
it is frequently quite helpful to include no 
contest clauses in the trust(s) and will(s) 
directing that unsuccessful contestants 
receive nothing under the instrument. And, 
of course, the no contest clause should 
be coupled with a provision leaving some 
distribution of modest, but not inconse-
quential, value to those family members or 
others who might be expected to mount 
a challenge if they had nothing to lose by 
doing so.

III. ESTATE PLANNING FOR COUPLES 
WHO HAVE REGISTERED AS DOMESTIC 
PARTNERS

Ethical Issues

The issues presented here, with respect 
to potential conflict of interest, actual con-
flict of interest, dual representation versus 
independent counsel, and conflict waiver 
letters are the same as those set forth in 
Section II, above.

Understanding the Family 
Relationships of the Partners

By definition, neither partner can be 
married for there to be a valid registered 
domestic partnership. (See Section I, 
Requirements for Domestic Partnerships, 
above.) The discussion of family relation-
ships, including the spousal support obliga-
tion to a former spouse, the child support 
obligation to the other parent of a minor 
child, and the need to name any such for-
mer spouse or minor child in the estate 
planning documents in order to avoid their 
treatment as omitted and entitled to an 
intestate share, is equally applicable here.

Ensuring that the Domestic 
Partnership Has Been Registered

The attorney must not take the part-
ners’ word for the critical fact of registering 
with the Secretary of State under DPRRA. 
The attorney should request and examine 

a copy of the Declaration of Domestic 
Partnership that was filed in Sacramento. 
This is of great importance in light of the 
several different species of domestic part-
nership that were available at one time both 



15Legal Specialization Digest

http://www.californiaspecialist.org/

and after the time of registering with the 
Secretary of State are presumed commu-




